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FINAL ORDER 

1. This is a proceeding initiated on an application filed u/s-125 of Code of Criminal 

Procedure by one Smt. Tomena Khatun (hereinafter referred to as 'petitioner') 

claiming maintenance from her husband Anower Ali (hereinafter referred to as 

'OP'). 

 

2. The case of the petitioner in a nutshell is that petitioner is the legally married wife 

of the opposite party and they were married as per Muslim law before six years. 

After marriage they started living together and out of the wedlock she gave birth 

to male child namely Ashraful Islam aged about 4 yrs. But after 2 yrs of happy 

conjugal life the OP started demanding Rs.20,000/- from the petitioner and out of 

that Rs.15000/- was paid to the OP by the father of the petitioner. However OP 

again demanded Rs. 3000/- and on non fulfilment of the same OP mercilessly 



beaten the petitioner and driven her out from house along with the minor for which 

the petitioner had to take shelter in her father’s house. The petitioner also stated 

that the OP neither visited nor provided any maintenance to the petitioner and the 

minor. The petitioner stated that she has no income, on the other hand the OP is 

a businessman having landed properties and earns Rs.20000 per month. 

Considering the contents of the petition, the petitioner has claimed an amount of 

Rs. 3,000/- per month for her and Rs.3000 per month for maintenance of the minor.  

 

3. Refuting the contents of the petition the OP contested the case by filing written 

objection, wherein the OP admitted the factum of marriage with the petitioner but 

denied the allegations of dowry demand and tortures by him upon the petitioner 

rather the OP stated that about one year back the petitioner went to her parent’s 

house as nayor for a short period along with her mother but after 15 days when 

the OP went to bring her back the petitioner refused and scolded him with filthy 

languages. The OP further submitted that he is still ready to resume the conjugal 

life with the petitioner and he is a poor man and earned minimum amount in 

working day hence he has no capacity to provide separate maintenance to the 

petitioner and her minor son. On the basis of the above, the O.P prayed for 

dismissal of the case.  

 

4. Both the parties have adduced evidence in support of their respective cases. The 

petitioner Smt Tomena Khatun has examined herself as PW-1 and one Bhanumati 

Bibi as PW-2. The OP examined himself as DW-1. I have also heard the arguments 

of Ld Counsels for both the sides. 

 

5. POINTS FOR DETERMINATION: Upon perusal of the petition, written statement 

as well as the evidences adduced by the parties, I have found the following points 

for determination:  

I) Whether the OP Anowar Ali refused or neglected to maintain his wife i.e the 

petitioner Tomena Khatun and the minor child?  

II) Whether the petitioner is unable to maintain herself and the minor child?  

III) Whether the opposite party has sufficient means to give maintenance to the 

petitioner and the minor child?  

IV) Whether the petitioner refused to live with the opposite party i.e her 

husband without any sufficient reason?   



V) Whether the petitioner is entitled to get maintenance u/s 125 Cr.PC ? 

 

6. APPRECIATION OF EVIDENCE, DECISION AND REASONS THEREOF:  To 

determine the above mentioned points, the Court has at its disposal two (2) PW 

and one (1) DW. Let me now embark through the depositions to determine the 

above-mentioned points one by one by discussing the relevant evidences on record.  

 

POINT NO. I 

7. The relevant evidence to determine the point in hand is as follows. The PW-1, the 

petitioner deposed that she got married to the OP seven years ago and out of the 

marriage one male child was born who is now four years of age. The PW-1 also 

deposed that after two years of marriage she was tortured by the OP physically 

and mentally for dowry and once she gave Rs. 15,000/- to him. But the OP again 

demanded Rs. 30,000/-and on non-fulfillment of the same she was driven out of 

her matrimonial house along with the minor child. The petitioner further deposed 

that since then she has been living with her parents and the OP has not given any 

maintenance and has not come to see the petitioner and the minor child. PW-2 

Bhanumoti Bibi who is the mother of the petitioner deposed that after marriage the 

OP tortured the petitioner for dowry and after payment of Rs. 15,000/- the OP 

again demanded Rs. 30,000/-  and on non-fulfillment of the same ousted her from 

matrimonial house. He also deposed that for two years the petitioner has been 

living with him along with the minor son and till date OP has not given any 

maintenance. In the cross examination the PW 2 deposed that the petitioner is the 

second wife of the OP. OP Anowar Ali in his evidence stated that about two years 

ago the petitioner was taken away by her mother and when the OP went to bring 

the petitioner back the mother of the petitioner scolded him and refused to send 

back the petitioner. In the cross the OP admitted that during the conjugal life a 

male child was born who is presently living with his mother. Upon careful scrutiny 

of the evidences on record it is found that the evidences led by the PWs could not 

be discredited by the OP and the petitioner could prove that the OP has not 

provided any maintenance to the petitioner and his minor child since the petitioner 

was ousted from his house. Moreover, the OP also failed to adduce any evidence 

to prove that he paid anything to the petitioner for her maintenance since the day 

of living separately. So, this point is decided in favour of the petitioner. 

 



POINT NO. II 

8. The petitioner in her evidence deposed that she has no income. This evidence of 

the petitioner remained firm as I have found nothing in her cross examination to 

discredit the same. OP is also silent in his entire evidence regarding any income of 

the petitioner. As such it can be said that the petitioner is unable to maintain herself 

and her minor child. So, this point is also decided in favour of the petitioner.  

 

POINT NO. III 

9. The relevant evidences to determine the point in hand is as follows. The PW1, 

petitioner deposed that the OP has fish business and he goes to Tura for business. 

She further deposed that the OP owns a pond and earns about Rs. 30,000/- per 

month. Contrary to that the OP as DW-1 deposed that he is a day labourer and he 

does not have any business. PW-2, in the cross examination, deposed that OP lives 

with father, mother, first wife and four sons from the side of first wife and they are 

dependent on the income of the OP. Whatever be the amount of income, the 

opposite party cannot escape from his legal obligation to maintain his wife as he is 

an able-bodied person and when other conditions of Section 125 Cr.P.C are fulfilled. 

If a person is healthy and able-bodied, he is held to have sufficient means to 

support his wife. Apparently, the opposite party is an able-bodied person as no 

contrary plea is found to be taken by the OP side. As such I have no hesitation to 

hold that the opposite party has sufficient means to support his wife and children. 

So, this point is decided in favour of the petitioner. 

 

POINT NO. IV 

10. Let me discuss the relevant evidence on record to determine the point in hand. The 

PW-1, petitioner deposed that after marriage she lived peacefully for two years but 

thereafter the OP started torturing her physically and mentally on demand of 

dowry. The petitioner once paid Rs. 15,000/- but the OP again demanded Rs. 

30,000/- and on non-fulfillment driven out her and the minor child from his house. 

PW-2 also deposed in the same tune with the PW-1. OP in his evidence could not 

show anything to disprove the evidence led by the petitioner rather admitted in the 

cross examination that he once gave two slaps to the petitioner. After considering 

the decision reached in Point No-I vis-a-vis the attending facts and circumstances 

as adumbrated above, it can be held that the petitioner’s leaving of the society of 

her husband (i.e opposite party) was not without reason rather she was thrown out 



of her matrimonial house by the OP. Hence, the bar u/s 125 (4) Cr.P.C is not 

attracted in the case in hand and as such, this point is also decided in favour of the 

petitioner.  

 

POINT NO. V 

11. Having decided all the above points, the Court has to see as to whether or not the 

petitioner is entitled to get maintenance u/s 125 Cr.P.C. The object of the 

maintenance proceedings is to prevent vagrancy by compelling those who can 

provide support to those who are unable to support themselves and who have a 

moral claim to support but this has a rider in view of Section 125(4) Cr.P.C which 

inter alia provides that “no wife shall be entitled to receive an allowance from her 

husband under this section if, without any sufficient reason, she refuses to live with 

her husband”. But in this case, it has already been decided in Point No-IV that the 

petitioner was compelled to leave her matrimonial house by her husband by causing 

torture on demand of dowry and for non fulfilment of illegal demand of money. So, 

in view of decision made in Point No-IV and the foregoing discussions, it is held 

that the petitioner Smt Tomena Khatun and her minor child is entitled to get 

maintenance from the OP Sri Anowar Ali. 

 

12. Now the pertinent question to be decided is regarding the quantum of 

maintenance to which the petitioner is entitled to. The OP is apparently an able-

bodied person having good health in as much as nothing contrary is shown to that 

effect. An able bodied person has the capacity to earn. Having regard to the facts 

and circumstances of the case as adumbrated above and the means and ability of 

the opposite party and requirement of the petitioner along with the value of money 

now a days, I am of the considered view that an amount of ₹ 1,500/- per month 

and ₹ 1,000/- per month would be reasonable amount for the maintenance of the 

petitioner and the minor child respectively. 

 

 

ORDER 

13. Having regard to the decisions reached in the foregoing points and in view of the 

facts and circumstances of the case, it can be said that the petitioner has 

succeeded in proving her case and the OP is to pay an amount of ₹ 1,500/- per 

month to the petitioner and ₹ 1,000/- per month to the minor child towards their 



maintenance till further order. The order of maintenance is effective from the date 

of this order. 

 

14. Given under my hand and seal of this Court on this 14th day of March, 2017. 

 
 
 

Typed by me       (Tridip Kr. Bhattacharyya) 
Judicial Magistrate First Class, 
Hatsingimari 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 



APPENDIX 

1.   PROSECUTION WITNESSES-  

I) PW-1                      : Tomena Khatun 

II) PW-2             : Bhanumoti Bibi  

2.   PETITIONER'S  EXHIBITS-     

I) Ext-1 : Birth certificate 

3.    OP’s WITNESSES-  

i) DW-1                      : Anowar Hussain 

4.    OP'S EXHIBITS-                

     NIL 

                                                

                                                        

                                                

(Tridip Kr. Bhattacharyya) 

Judicial Magistrate First Class, 

Hatsingimari 
 

 

 

 

 

 

 

 

 

 

 

 

 

 


